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Disclaimer

These materials are provided for general guidance and informational purposes only. The authors and publishers are
not engaged in rendering legal advice. Accordingly, the provision of these materials (and the materials themselves)

do not constitute legal advice or opinions of any kind. The application and impact of laws can vary widely based on
the specific facts involved. Use these materials at your own risk. You should seek legal and other professional advice
before using these materials.
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no warranties of any kind and no guarantees of completeness, reliability, accuracy, usefulness or timeliness of these
materials or the information contained therein. In no event will any of them be liable for any direct, indirect, or
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CONTEXT

WHAT IS PAY FOR PERFORMANCE?

Pay for performance contracts link payment to the delivery of verified environmental outcomes. Paying
for environmental outcomes creates financial incentives for landowners and environmental professionals
to determine the most cost-effective ways to achieve and maintain desired environmental outcomes,
while reducing the risk of taxpayer or other donor dollars funding projects that do not produce desired
results. Furthermore, by focusing on outcomes, pay for performance contracts create opportunities for
investors to finance environmental projects with potential to achieve a return on investment if
environmental outcomes are cost-effectively produced. The key difference between pay for performance
and traditional agreements, such as grant funding approaches or cost-plus contracts, is the link between

outcomes and payment in pay for performance, and payments made for actions taken in traditional
agreements.

Pay for performance can be implemented in a variety of ways and can adjust to the context of the
program. Contract terms in pay for performance transactions can be adjusted to balance the financial and
performance risk between the buyer and producer. Striking the appropriate balance between risk and
reward can result in a vibrant competition to deliver environmental outcomes that inspires private parties
to identify high value environmental opportunities at reasonable costs. See the Pay for Performance
Strategies for Western States Technical Brief or Pay for Performance Contract Mechanisms for
Stormwater Technical Brief (both available on the Pay for Performance Toolkit website) to find a
description of the context and structure for multiple pay for performance contracting approaches that fall
upon the risk-reward spectrum shown in Figure 1.

Pay for Performance Risk-Reward Spectrum

Traditional
Agreement

Banking

Low Producer Reward High ©

Buyer Risk

Figure 1: Pay for performance contracts vary in terms of the degree to which payments are linked to delivery of environmental
outcomes. The result is a spectrum of pay for performance strategies that trade off buyer and producer risk and reward.
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Three Essential Components to Pay for Performance Contracts

= Performance Metrics that define a consistent and repeatable method to measure the quantity and
quality of environmental outcomes and are aligned with long-term habitat or water quality goals.

= Verification processes that define who, how, and when performance is assessed.

= Outcome-Based Payment Terms that define the portion of payment linked to verification of

environmental outcomes using the performance metric.

VARIATION: PARTIAL PAY FOR PERFORMANCE

The contract terms provided in this document are based on a partial pay for performance strategy, as
outlined in Figure 2. Partial pay for performance provides payment to the producer to cover some or all
of the costs to implement the environmental project, followed by a secondary payment once
environmental outcomes are verified, and may include ongoing payments over a defined stewardship
period for maintaining environmental outcomes. This pay for performance strategy is particularly
beneficial in programs that have reasonable expectation for $3 — 10 million of funding over time, but with
some uncertainty around the exact timing and amount of funding. This strategy also is beneficial when
producers have low access to private capital, or when there is significant uncertainty related to the ability
of projects to achieve environmental outcomes and the buyer is willing to share a portion of the
implementation risk.

6. Conservation Buyer makes secondary
payment to Producer based on

achievement of environmental outcomes 8

1. PFP Contract 2. Conservation Buyer 3. Producer 4. Environmental 5. Certified Credits
defines payment provides some or all implements project Outcomes are verify environmental
terms upfront capital to achieved outcomes

implement project

Figure 2: Partial pay for performance includes upfront payment to cover all or some project implementation costs and a secondary
payment upon verification of environmental outcomes.

Compared to full delivery or entrepreneurial banking, the partial pay for performance strategy reduces
the producer’s financial risk. Yet, partial pay for performance contracts structure the secondary payment
such that the producer is motivated to deliver environmental outcomes to earn full payment. The buyer’s
risk of financial loss depends on the proportion of total payment that is allocated to covering project
implementation costs. For instance, if all project implementation costs are covered before environmental
outcomes are verified, the buyer assumes substantial risk while the producer is guaranteed to break even
at minimum. Alternatively, contract terms can be structured such that only a portion of project
implementation costs are covered before environmental outcomes are verified and therefore, the
producer shares project delivery risk with the buyer. At minimum, ten percent of the total payment
should be tied to verification of outcomes. Twenty-five to fifty percent of the total payment creates a
more significant incentive and balances the financial risk between the buyer and producer.
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It is important for the buyer to clearly set expectations related to the producer bearing full responsibility
for project cost overruns. Payment amounts typically do not vary and are not dependent upon actual cost
of implementation. This provides the opportunity for profit by the producer, but also exposes them to
potential losses.

GUIDANCE: HOW TO USE THE TOOLS

The following contract terms and components of a pay for performance requests for proposals (RFP) are
meant to be a starting point for buyers interested in using pay for performance. To that end, the tools
provided only include terms specifically related to pay for performance.

The Pay for Performance Contract Terms section excludes boilerplate language, which is typically unique
to the procurement guidelines for each individual organization and are not essential to the defining
characteristics of pay for performance contracts. The contract terms are intended to be tailored, using the
guidance provided below, to the desires of the program.

Similarly, the Components of Pay for Performance RFPs are provided rather than template RFP language
due to the varying nature of legal requirements for public agencies and internal policies for private
entities that typically bound RFP requirements. The Components of Pay for Performance RFPs provided
relate to the contract terms used in this section with the intent of guiding readers to gather the
information needed when soliciting bids.

CONTRACT TERMS STRUCTURE

The contract terms include standard procurement language that can be modified to suit the needs of the
user. The following notations recur throughout the document and are intended to be addressed by the
user:

1. Highlighted text indicates text that is intended to be updated with information specific to the
contract.

2. Green text boxes provide information related to the purpose and/or instructions for sections or
specific terms within the contract terms.

Green boxes provide general guidance and explanation; the text is not intended to be included
in actual contracts.

3. Blue tables are presented when there is a contract term that can be structured in various ways,
depending on the context of the program. The blue tables include a description of the various
options for structuring the term in the left column, and suggested language for each term option
in the right column. Select the option that is best for your program and incorporate the
appropriate language.

CONTRACT TERM OPTION SUGGESTED LANGUAGE

Specific language that can be used in the contract related to first

option with [yellow highlighted text indicating areas to be

updated with information specific to the contract].

Specific language that can be used in the contract related to

second option with [yellow highlighted text indicating areas to
_ be updated with information specific to the contract].

Brief description of the concept supported
by first option

Brief description of the concept supported
by second option

1 This structure follows the conventions used by the Willamette Partnership and the Association of Clean
Water Administrators in the Water Quality Trading Toolkit.
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PAY FOR PERFORMANCE CONTRACT TERMS

AGREEMENT FOR FUNDING TO GENERATE ENVIRONMENTAL CREDITS

This agreement for the award of funds for the generation and maintenance of [name of
environmental attribute] Credits (“Agreement”) is effective this day of ,20__
(“Effective Date”), and is made by and between [name of Buyer] (“Buyer”) and [name of legal entity]
(“Contractor”). The Buyer and Contractor are sometimes collectively referred to as the “Parties.”

RECITALS

WHEREAS, the Buyer desires to enhance [name of environmental attributes (e.g. water quality,
sage grouse habitat)] aligned with the purpose of the [insert program name], and measured using the
[insert name of performance metric protocol];

WHEREAS, Contractor desires to restore, enhance or preserve [insert environmental attributes]
and produce Credits by the enrolling project;

WHEREAS, [insert additional recitals as needed]; and

NOW, THEREFORE, in consideration of the foregoing Recitals and other mutual covenants and
conditions contained herein, the Parties hereby agree as follows:

AGREEMENT




1. Definitions.

“Contract Term” is the time period identified in Section 3.

“Maximum Contract Sum” is the maximum compensation the contractor shall receive as
defined in Section 2.

“Credit” is a quantifiable unit of environmental benefit that is used to measure the outcomes
related to the Project defined in this agreement, and is defined using the [insert formal name
of quantification tool or assessment protocol] and standards defined by the [insert formal
name of program, manual document, or other reference that defines the durability attributes
of the Credit; if all terms are found in this contract, then delete].

“Design and Construction Period” is the time period, as specified in Section 3(a), during
which the Contractor shall carry out certain design and construction activities.

“Project” is [insert a description of the project or refer to Appendix 2: Project Description and
Site Characteristics].

“Project Site” is the land area where Credits will be generated and maintained, as specified in
the Project Site section of Appendix 2: Project Description and Site Characteristics.
“Stewardship Period” is the time period during which the Contractor shall maintain the
Credits generated on the Project Site for a fixed period of time, as specified in Section 3(b).
“Verification” refers to the act of assessing the Project Site and using the [insert name of
Verification protocol or program if one exists] to determine the quality and number of
Credits generated and maintained throughout the Contract Term.

2. Maximum Contract Sum. As compensation for Contractor’s performance under this Agreement,

Buyer shall pay to Contractor an amount less than or equal to [Insert Maximum Contract Sum. Use
table below to calculate], the “Maximum Contract Sum”.

Maximum Contract Sum is determined by multiplying the price per credit by the expected Credits.

Item Amount

[Enter number of Credits agreed

Credits upon during proposal stage]
_ . [Enter price per Credit agreed upon
Price per Credit during proposal stage]

[Multiply Credits by price per Credit

Maximum Contract Sum to get Maximum Contract Sum]

Timing and amount of payments made by the Buyer to the Contractor are outlined in Appendix 1:

Payment Terms.

3. Contract Term. The term of this Agreement begins on the Effective Date and concludes upon
completion of the Design and Construction Period and the Stewardship Period.

a.

The Design and Construction Period begins on the Effective Date and continues until the
earlier of (i) the date which is [enter number of months/years] thereafter and (ii) the time at
which Contractor completes all milestones defined in Section 4(a). During this time, the
Contractor shall complete design and construction of the environmental Project on the Project
Site.

The Stewardship Period begins upon completion of the Design and Construction Period and
continues for [enter number of months/years] thereafter. During this time, the Contractor shall
maintain the Project Site to support [insert environmental attribute].
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4. Contractor Obligations. During the Contract Term, the Contractor shall

a. Design and construct the environmental Project on the Project Site to enhance and protect
[insert environmental attribute], based on the milestones and schedule listed below.

Milestone Description Schedule

[Specify the
timeline for the
milestone to be
completed.]

[Specify the milestone] [Describe details of the milestone]

[add rows as needed]

activities and submit results to the Buyer as defined below.

b. Execute monitoring

E ted Conditi d Method
Attribute xpected Londition and Aetho Frequency Schedule
for Assessment

Attribute Expected Condition and Method Gy Schedule
for Assessment
[Specify the
[Describe the | time each
. . frequency year the
[SPec1fy bt [Describe details of the action] (e.g. one- monitoring
being observed] . . .
time, annual, | action will
etc.).] be
performed. ]
[add rows as needed]

c. Implement the stewardship activities listed in the table below in order to maintain the
outcomes generated by the environmental Project throughout the duration of the Stewardship
Period.



d.

This section documents the minimum required stewardship activities necessary to maintain Credits
on the Project Site throughout the Contract Term, however, the Project may require the Contractor to
carry out additional activities necessary to achieve and maintain environmental outcomes. The
stewardship activities listed here set expectations between the Contractor and Buyer on the long-term
management and maintenance of the Project Site in order to ensure long-lasting environmental
benefit and Credit maintenance. Describe expected stewardship activities, frequency, and schedule in
the table below.

Stewardship

Activities Description Frequency Schedule

[Describe the | [Specify the time

f h h
[Specify the planned | [Describe details of the reqrency cach year t F
. . . (e.g. one- stewardship
stewardship activity] | activity] . .. .
time, annual, | activity will be
etc.).] performed.]

[add rows as needed]

Provide access to the Project Site and all necessary information for the verifier and Buyer to
perform Verification activities upon completion of each Project milestone as defined in Section
4(a) and at minimum, [insert minimum frequency for verification (e.g. annually)] throughout
the Stewardship Period.

5. Buyer Obligations. During the Contract Term, the Buyer shall

a.

b.

Provide the following [list necessary tools here, such as a Habitat Quantification Tool and
Verification protocol].

In general, it is best to designate a third-party to verify environmental outcomes to avoid perceived
conflicts of interest. However, in some cases it may be practical for the Buyer to also act as the
verifier. This approach may be particularly useful in programs with well-established metrics but
limited activity, making it impractical to attract and pay a pool of qualified third-party verifiers.

[Choose one — (a) Verify or (b) designate a qualified third-party verifier to verify] the Credits
generated or maintained on the Project Site upon completion of each Project milestone as
defined in in Section 4(a) and at minimum, [insert minimum frequency for verification
specified in Section 4(d)] throughout the Stewardship Period.

Notify the Buyer at least [insert duration of time (e.g. 30 days)] in advance of [depending on
text selected for Section 5(b), insert “Buyer” or “third-party verifier”] accessing Project Site to
perform Verification.

d. Make payments to the Contractor as specified in Appendix 1: Payment Terms.

The following three contract terms — Project Failure and Remediation, Performance Security, and Excusable
Delays — are standard terms that are typically included in contracts for services. However, these standard
contract terms are particularly relevant to pay for performance contracts as they protect both the Buyer and
Contractor against events that delay or otherwise jeopardize delivery of environmental outcomes.

6. Project Failure and Remediation. Contractor shall notify the Buyer as soon as possible and no later

than 30 days following the occurrence of an event that may cause a finding of Project failure.

a.

Project failure occurs when the Contractor obligations are not met, including generation of
less than [enter threshold amount (e.g. 80 percent)] of Credits specified in Section 2 by the
time specified in Appendix 1(c): Payment Terms, Completion of Initial Credit Verification, or
maintenance of at least [enter threshold amount (e.g. 80 percent)] of the Credits previously
verified.
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b. Within [enter grace period (e.g. 30 days)] of notification, the Contractor shall submit a Project
remediation plan with actions that shall, to Buyer’s satisfaction, recover the Project Site to the
quality necessary to support the number of Credits paid for through this agreement.

c. If the Project is not recovered within [enter grace period (e.g. six months)] or other timeframe
specified in the remediation plan, the Buyer shall terminate the contract and withhold all
remaining payments.

d. [Add your organization’s other standard clauses related to Project remediation here]

7. Performance Security. As security for its performance under this Agreement, Contractor shall furnish
to Buyer, for Buyer’s benefit, [choose one or a combination — (a) a performance bond in the amount of
$[xx] and a payment bond in the amount of $[xx], (b) a letter of credit in the amount of $[xx], and/or (c)
an executed guaranty agreement from [name of parent entity or other guarantor] guaranteeing the
performance of Contractor’s obligations under this Agreement]. Such security shall be (i) provided at
Contractor’s expense, (ii) available to Buyer to draw upon to cover Buyer’s losses in the event of a
default by Contractor, and (iii) remain in place throughout the [choose one — Design and Construction
Period or Contract Term].

8. Excusable Delays. Neither party shall be liable for default or delay caused by any contingency beyond
its control, including war, riot, terrorism, fire, explosion, earthquake, tornado, hurricane, flood, strike,
lockout, condemnation of land, unreasonable interference by the other party, or other reason of a like
nature. Should a party’s performance of its obligations be delayed by reason of any such contingency,
the time of performance shall be extended for a commensurate period; provided, however, that no such
extension shall be made absent a written request to the other party within five (5) business days after
the occurrence of such delay specifying the nature of the delay and the anticipated time impact. An
extension of time shall be the sole remedy for any such delay.

9. Excess Revenue Sharing. In the event the Contractor is able to generate one or more Credits in excess
of the Credits set forth in Section 2, Contractor shall

[insert percentage]
[insert

percentage]
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APPENDIX 1: PAYMENT TERMS
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Project Milestones and Payments: Buyer shall make payments to the Contractor based on
achievement of Project milestones outlined below.

A. Completion of Design. [xx%] of the Maximum Contract Sum shall be paid upon completion
of all design milestones defined in Section 4(a) of the Agreement.

B. Completion of Construction Phases. [xx%] of the Maximum Contract Sum shall be paid upon
completion of construction milestone 1 and [xx%] of the Maximum Contract Sum shall be
paid upon completion of construction milestone 2.

C. Completion of Initial Credit Verification. Buyer shall pay [xx%] of the Maximum Contract

Sum to Contractor [specify length of time between completion of all milestones specified in
Section 4(a) of the Agreement and initial Credit Verification (e.g. upon completion, six
months after completion, etc.)] of all milestones specified in Section 4(a) of the Agreement, if
the Project is verified to generate the number of Credits listed in Section 2 of the Agreement.

If upon initial Verification, the Project does not generate the full number of Credits identified
in Section 2 of the Agreement, but sufficient Credits are verified such that the Project is not
deemed in Project failure as described in Section 6 of the Agreement, the Buyer shall pay the
Contractor the product of (a) the proportion of Credits verified compared to the number of
Credits estimated in Section 2 of the Agreement and (b) the sum of potential payments
specified in items a, b and c of this Appendix, excluding payments already made to the
Contractor for Completion of Design and Completion of Construction Phases. In such
instances,
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insert amount of additional
Verifications Buyer will allow

D. Completion of Ongoing Verification. Payments shall be made each year after self-monitoring
reports are completed as provided in Section 4(b) of the Agreement or Verification reports
are completed by the [depending on text selected for Section 5(b) of the Agreement, insert
“Buyer” or “third-party verifier”].

If the Contractor maintains the full number of Credits identified in Section 2, Buyer shall pay
[xx%] of the Maximum Contract Sum to the Contractor after each self-monitoring report or
Verification report is submitted and accepted by the Buyer as complete.

In the case that the project does not verify the full expected number of Credits but is not
considered a Project failure as described in Section 6 of the Agreement, the payments will be
made proportionally based on the Credits Verified compared to the number of Credits
expected in Section 2 of the Agreement.
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APPENDIX 2: PROJECT DESCRIPTION AND SITE CHARACTERISTICS

Provide an overview of the purpose and description, and clearly identify the Project Site, including location,
project area boundary, and acreage of the project.

Purpose of the  [Describe the purpose of the Project, such as the goal it aims to achieve, regulatory
Project requirement it intends to satisfy, etc.]

Project [Summarize the actions to be taken under the Project during the Design and
Description  Construction Period and the Stewardship Period.]

[Provide the legal description of the Project Site. If the Project Site is composed of
Project Site separated areas, specify the location and boundary of each land mass that collectively
composes the Project Site.]

Project Sit
e e [Specity the Project Site total acreage.]

Acreage

Current q ] g Arm F " PETI
Management [Describe current management practices on the Project Site, including participation in

Practices federal, state, and local programs.]
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COMPONENTS OF PAY FOR PERFORMANCE REQUESTS FOR
PROPOSALS

During Step 3 of the pay for performance process, Solicit and Select Projects?, it is important to gather
information from prospective bidders that allows the Buyer to evaluate prospective bidders’
qualifications and project merits. This information lays the groundwork for negotiating a pay for
performance contract. Responses to requests for proposals (RFPs) provide meaningful information to the
selection committee such as the environmental outcomes expected, whether the project is in a high
priority area for the environmental issue of concern, and the cost-effectiveness of the project (measured as
dollars per unit of outcome). Therefore, it is essential that the Buyer carefully considers the factors
necessary to evaluate proposals and efficiently create subsequent pay for performance contracts; and use
that information to create RFPs.

The RFP should clearly define project selection criteria and provide either a quantitative or narrative
indication of the relative importance of specific criteria. This includes the importance of cost-effectiveness
compared to geographic preference, magnitude of benefits, project type, and co-benefits related to other
environmental or community priorities. If payment terms are proposed by the potential Contractor,
indicate how terms that place a greater portion of payment on verified outcomes, and thus hold greater
risk on the Contractor, will be scored compared to terms that shift risk to the Buyer by defining payments
for achieving milestones before initial and ongoing verification of outcomes.

Realizing that the legal requirements that bound various procurement offices are heavily dependent upon
state and local laws for public agencies, or internal policies for private organizations, this section provides
a list of the key components of RFPs rather than template language. Table 1 below lists the components to
include in an RFP that relate to the terms included in the Agreement.

2 See the Life Cycle of Pay for Performance Contracts White Paper for more details on each step involved

in executing a pay for performance contract.
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Table 1: Pay for Performance Contract Elements and Components to Include in Requests for Proposals

CONTRACT
ELEMENTS

COMPONENTS OF REQUESTS FOR PROPOSALS

Maximum Contract
Sum

Request that bidders provide an estimate of the Credits expected to be generated from the
environmental project, the price per Credit, and the resulting Maximum Contract Sum. See
Section 2 of the Agreement for methodology to calculate Maximum Contract Sum.

Contract Term

Set parameters for the Design and Construction Period of the Project, and expectations for
length of the Stewardship Period. Bidders will submit a specific, expected timeline for
completing milestones during the Design and Construction Period.

CIDOer]SSIl?r:Cat?:n Request that bidders propose specific actions, milestones and a timeline for completion
Phases during the Design and Construction Period.
Request that bidders propose monitoring activities that will ensure that issues with the
Monitoring maintenance of environmental outcomes throughout the Stewardship Period are addressed
Activities in a timely manner. The Buyer may set expectations for the types and the frequency of

monitoring activities or leave it to the bidder to propose these.

Stewardship
Activities

Request that bidders propose the minimum and supplemental stewardship activities
necessary to maintain environmental outcomes throughout the Stewardship Period. The
Buyer should also set the expectation that the bidder is responsible for maintaining, and
specify the duration for which the bidder is responsible for maintaining, environmental
outcomes. The Buyer may specify particular types and frequency of stewardship activities
in this section. However, leaving flexibility for the bidder to propose these activities based
on their local knowledge of the Project Site may reveal insights and benefits that the Buyer
would not otherwise be able to anticipate.

Verification
Requirements

Specify that Projects selected through this solicitation will be required to participate in
Verification throughout the Contract Term to ensure that the amount of Credits proposed
are generated and maintained throughout the Stewardship Period. In particular, specify
that Projects will undergo an initial Verification upon completion of the final project
construction phase, and then will undergo ongoing Verification throughout the
Stewardship Period.

Tools

Provide any tools that will be used to define the Contractor obligations related to Credit
generation and maintenance. Particularly, if there is an initial site screening tool, form, or
methodology that can be used to make an initial estimate of the Credits to be generated
from the environmental Project, provide that in the request for proposal so bidders are able
to provide accurate estimates that align with the Buyer’s site screening methodology.

Project Failure and
Remediation

Specify what happens in the case of project failure.

Payment Terms

Either specify or request that the bidder propose the percentage of the Maximum Contract
Sum that would be granted upon completion of the milestones defined in the design and
construction phases, and upon initial and ongoing Credit Verification. Allowing bidders to
propose payment terms within bounds set by the Buyer may unveil potential cost
advantages that would not have been otherwise discovered. Additionally, specify the
Buyer’s expectation of what happens in instances in which the bidder does not generate or
maintain the expected Credits (see Items C and D in Appendix 1: Payment Terms for ideas
on text to include here).

Project Description
and Site
Characteristics

Request that the bidder provide basic information about the Project that can be used to

populate Appendix 2: Project Description and Site Characteristics.
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